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The “takings” clauses of the federal and state constitutions provide an important basis for
municipal liability in Rhode Island. The takings clauses require “just compensation” to any
person whose property is “taken” for public use.l The Rhode Island constitution limits state
takings liability related to the state’s power to “regulate and control the use of land and
waters,”2 but the more restrictive language of the state constitution cannot “defeat the
mandates of the Federal Constitution.”3 As a result, takings cases in Rhode Island related to
coastal management will generally allege violations of the federal Constitution.

Takings can occur through direct condemnation through eminent domain or by “inverse
condemnation” or “regulatory takings” in which government regulations or actions result
in physical occupation of property or unconstitutional limits on the use of property.* Where
a taking occurs by inverse condemnation, the responsible government must compensate
the property owner.> This fact sheet reviews the standards under which courts decide
regulatory takings cases arising in Rhode Island.

Regulatory takings

State, and local governments are empowered to issue regulations that promote the public
health, safety, and welfare. Many of these regulations inevitably limit land use in some way,
but are not takings provided they “are reasonably necessary to protect the public health
and safety” and do not become “arbitrary, destructive, or confiscatory.”® However, when
these regulations place sufficient limits on land use to rise to the level of a regulatory
taking,” property owners may file “inverse condemnation” claims against the government
to recover compensation for their losses.® Regulatory takings may result from actions
depriving a property owner of property value or compelling a property owner to suffer a
physical invasion of her property.°

Deprivation of use

Under both federal and state law, a regulation that deprives a property owner of all
economic or productive use of their property is a taking requiring payment of just
compensation. In Lucas v. South Carolina Coastal Council, the U.S. Supreme Court held such
“total” takings compensable in part due to a concern that “regulations that leave the owner
of land without economically beneficial or productive options for its use—typically, as here,
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by requiring land to be left substantially in its natural state—carry with them a heightened
risk that private property is being pressed into some form of public service under the guise
of mitigating serious public harm.”10 This holding was in accord with prior Rhode Island
precedent indicating that deprivation of all beneficial use of property is a taking that
requires compensation.11

Diminution of the value of property that does not rise to a per se taking may also require
compensation. Diminution in property value alone is not sufficient to prevail on a claim for
aregulatory taking.12 Instead, courts determine whether a taking has occurred in such
cases under the federal and Rhode Island constitutions by applying a three-factor balancing
test laid out by the U.S. Supreme Court in Penn Central Transportation Co. v. City of New
York.13 Courts applying the test focus on three factors, which include: (1) the character of
the government regulation; (2) the reasonable expectation of the property owner; and (3)
the economic impact of the regulation.14

Plaintiffs in Rhode Island and elsewhere have asserted a variety of takings claims related to
zoning and land use decisions restricting development. While zoning and land use
restrictions do not constitute takings in many cases,> they may be sufficiently burdensome
in some cases so as to rise to the level of a taking.16 A number of cases related to denial of
permission to develop coastal and wetlands areas have been reviewed by Rhode Island
courts, however, and these have rarely risen to the level of a taking.1”

Physical occupation of property

Physical occupation of property as a result of regulation may also result in a taking
requiring compensation. Takings cases “establish that even a minimal ‘permanent physical
occupation of real property’ requires compensation under the [Takings] Clause.”18
Temporary occupation of property, like permanent occupation, may constitute a taking,
including “when government action occurring outside the property [gives] rise to ‘a direct
and immediate interference with the enjoyment and use of the land.””19

Repeated or temporary flooding is considered a physical occupation and therefore may
constitute a taking when induced or affected by the government.2% The Supreme Court
identified factors for courts to consider in determining whether a temporary occupation is
a taking, including: the duration of the occupation; the “character of the land at issue” and
the owners’ “reasonable-investment backed expectations” regarding its use; whether the
harm was a foreseeable or intended result of the government action; and the severity of the
interference with use of the land.21 In 2015, the Court of Federal Claims applied these
factors in St. Bernard Parish Government v. U.S. to determine that failure by the U.S. Army
Corps of Engineers to properly construct, operate, and maintain the Mississippi River-Gulf
Outlet caused a taking by substantially contributing to the flooding of parts of New Orleans
during Hurricane Katrina and subsequent storms.22



Rhode Island regulatory takings liability related to coastal management

Coastal management decisions may give rise to takings claims under a variety of
circumstances, notably including limitations on or requirements for development of coastal
properties and causing or substantially contributing to inundation during storm events or
high tide events. These types of claims may become more common in the future as a result
of harm to private property owners related to sea level rise, increased storm frequency and
severity, and associated coastal flooding and erosion.

Consideration of potential takings liability associated with adaptation efforts may reduce
potential exposure to future takings liability. Municipalities and other governmental
entities may take a range of actions to increase coastal resiliency, including development of
plans and policies; engaging in permitting activity, and constructing or maintaining coastal
infrastructure.

Planning, policymaking, and permitting

Municipal planning may give rise to takings claims if plan causes a reduction in property
values. For example, a coastal resilience or hazard mitigation plan could indicate that a
property is at a high risk of inundation, which could reduce the fair market value of that
property. Similarly, zoning regulations prohibiting or tightly restricting development in an
area previously developable could result in a takings claim, either through the plan or
policy itself or as a result of permitting decisions based on that plan.23

Takings cases are fact-intensive and highly dependent on the context and details of
particular properties and plans. However, courts have previously held that a reduction in
property value, alone, is insufficient to prevail on a takings claim. As a result, to prevail in
such cases, a property owner must show that the plan or policy works a total taking of her
beneficial use of the land or must show other elements sufficient to enable a court to
determine, based on the Penn Central factors, that a taking has occurred. Local and state
governments must either plan for payment of compensation when enacting laws and
regulations that will result in takings or tailor their efforts to avoid causing a taking.

Infrastructure

Governmental actions related to coastal infrastructure may have long-term liability
consequences to the extent that they may result in takings. Takings claims may arise in this
context if infrastructure causes or contributes to harm, such as by removal of access to
private property (e.g., through abandonment of roadways) or by creation of infrastructure
that adversely affects property either by poor design, downstream effects, or other cases
(e.g., dredging that increases storm surge or groins or other hard stabilization structures
that cause erosion by stopping lateral movement of sediment along the shoreline). Recent
cases have indicated that government infrastructure actions may result in permanent or



temporary takings of private property.2* Governments seeking to avoid this liability may
benefit from a forward-looking consideration of the potential consequences of their
infrastructure decisions over their complete lifespan and maintain their infrastructure to
ensure that it continues to operate as designed.

Conclusion

Emerging challenges such as sea level rise and increased storm frequency and severity
pose challenges for municipal and state governments throughout Rhode Island. Efforts to
increase coastal resiliency and proactively adapt to changing conditions may result in a
proliferation of legal claims seeking compensation for losses of property value and other
losses based on the takings clauses of the federal and state constitutions.

The courts will likely be sympathetic to the challenges facing shoreline managers and to the
need for policies and practices to evolve to meet this new challenge. As the Rhode Island
Supreme Court explained:

The power of the state to regulate for the protection of public health, safety,
and morals, also known as the police power, is not a static concept. As
advances in scientific knowledge have increased public awareness of certain
harms, the power of society to guard against these newly perceived dangers
must adjust accordingly. Activities that have previously been considered
harmless may come to be recognized as serious threats to the public well-
being. Concomitantly, new technologies may render harmless conduct that
previously put public health at great risk.2>

While efforts to avoid takings liability may not be completely successful, governments can
mitigate their exposure to liability related to their adaptation efforts by considering
potential liability in advance and designing their activities to tread the narrow path
between causing undue harm to property owners on the one hand and protecting the
interests of all on the other.
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